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Date: 20 November 2019

PHROC, ADALAH, and PNGO Condemn Statement by US Secretary of State Mike
Pompeo on the Legal Status of Israeli Settlements under International Law

The Palestinian Human Rights Organizations Council (PHROC) and the Palestinian Coalition for
Economic, Social, and Cultural Rights (ADALAH), and the Palestinian NGO Network (PNGO)
condemn as a gross misrepresentation of international law, the recent statement by the Secretary
of State of the United States of America, Mike Pompeo, that Israeli settlements in the Occupied
Palestinian Territory (OPT) are “not per se inconsistent with international law.”! Secretary
Pompeo’s unwarranted statement is premised on a calculated misrepresentation of well-established
and recognized international law, with the intention of rubber-stamping Israel’s unlawful
acquisition of territory in the West Bank through use of force and prolonged military occupation,
in flagrant disregard of international law principles.

PHROC, ADALAH, and PNGO urge the United States, and the international community, to
recognize the rights of Palestinians to self-determination, to take immediate action to prevent the
proliferation of the illegal Israeli settlements and annexation of the Jordan Valley, through the
implementation of effective countermeasures. Israeli policies in the OPT, including the de facto
annexation, the denial of the Palestinian people’s right to self-determination and the existence of
segregation amounting to an ‘apartheid’ system, are all violations of basic norms of International
Humanitarian Law (IHL) and International Human Rights Law (IHRL) and are considered
internationally wrongful acts of a serious nature which elicit third state obligations under
international law.

1. Misrepresentation of International Law on Settlements

“The establishment of Israeli civilian settlements in the West Bank is not per se inconsistent
with international law.” (Pompeo, November 2019)

The Secretary’s main assertion that international law does not provide for an explicit prohibition
against the establishment and maintenance of Israeli settlements in the occupied West Bank is a

L All quotes from Secretary Pompeo’s statement will be taken from Times of Israel, ‘Full text of Pompeo’s statement
on settlements’ (19 November 2019), available at: https://www.timesofisrael.com/full-text-of-pompeos-statement-
on-settlemen(6)ts/.
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gross and reckless misrepresentation of international law. The establishment of civilian settlements
in occupied territory and the transfer of Israeli nationals therein?, forcible displacement of the
Palestinian population from areas slated for settlements, appropriation of Palestinian public and
private lands for illegitimate political purposes,® and destruction of civilian property*, alongside
the alteration of Palestinian laws by Israel, the Occupying Power to facilitate the re-zoning of
Palestinian lands for settlement®, are all expressly prohibited under international humanitarian law,
in particular Article 49 of the Fourth Geneva Convention.® Furthermore, unlawful deportation or
transfer of a protected person, and extensive destruction and appropriation of property, not justified
by military necessity and carried out unlawfully and wantonly amount to grave breaches of the
Geneva Conventions, which all High Contracting parties to the Geneva Conventions, including
the United States and Israel, are obligated to prosecute.” Additionally, the act of forcible transfer
is a recognized war crime and crime against humanity under Articles 8(2)(b)(viii) and 7(1)(d) of
the Rome Statute®, within the jurisdiction of the International Criminal Court (ICC). In December
2018, the Office of the Prosecutor of the ICC reported that settlements were being considered as
war crimes for preliminary examination:

“The Office has focused its analysis on alleged war crimes committed in the
West Bank, including East Jerusalem, since 13 June 2014. Namely, the Israeli
authorities have allegedly been involved in the settlement of civilians onto the
territory of the West Bank, including East Jerusalem, and the forced removal of
Palestinians from their homes in the West Bank and East Jerusalem.”®

Israeli settlements are virtually entirely built upon land appropriated as “State land” from
indigenous Palestinian residents.’® The assertion that Israeli settlements are not explicitly and
unconditionally prohibited under international law is further inconsistent with the authoritative
interpretations of the United Nations Security Council'! and the International Court of Justice
(1CJ).*2 UN Security Council resolution 2334 (2016) specifically reaffirms that “the establishment
by Israel of settlements in the Palestinian territory occupied since 1967, including East Jerusalem,

2 Article 49(6), Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth

Geneva Convention) (adopted 12 August 1949, entry into force 21 October 1950) 75 UNTS 287.

3 Articles 46, 52, 53 and 55 of the Hague Regulations of 1907

4 Article 53 of the Fourth Geneva Convention

5 Article 43 of the Hague Regulations of 1907.

& Article 49(6), Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth

Geneva Convention) (adopted 12 August 1949, entry into force 21 October 1950) 75 UNTS 287.

" Notably the United States is party to all four Geneva Conventions and the Hague Convention and Regulations, the
latter which is also universally binding having acquired the character of customary international law.

8 Article 8(2)(b)(viii), Rome Statute of the International Criminal Court (adopted 17 July 1998, entry into force 1
July 2002) 2187 UNTS 3.

® International Criminal Court, The Office of the Prosecutor, “Report on Preliminary Examination Activities 2018”
269, available at: https://www.icc-cpi.int/itemsDocuments/181205-rep-otp-PE-ENG.pdf

10 See Al-Hag et al, Joint Parallel Report to the United Nations Committee on the Elimination of Racial
Discrimination on Israel’s Seventeenth to Nineteenth Periodic Reports (10 November 2019) at para 100, available
at: http://www.alhag.org/advocacy/16183.html.

1 United Nations Security Council Resolutions 446 (22 March 1979) UN Doc. S/RES/446; 452 (20 July 1979) UN
Doc. SIRES/452; 465 (1 March 1980) UN Doc. S/IRES/465, 2334 (23 December 2016) UN Doc. S/IRES/2334.
121CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory
Opinion), 9 July 2004, at para 120.
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has no legal validity and constitutes a flagrant violation under international law”.*®* Meanwhile, in
its authoritative 2004 Advisory Opinion on the Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory, the 1CJ concluded “that the Israeli settlements in the
Occupied Palestinian Territory (including East Jerusalem) have been established in breach of

international law”.1*

2. Misrepresentation of International Law on Negotiated Resolutions

“International law does not compel a particular outcome, nor create any legal obstacle to
a negotiated resolution [to the situation in the OPT].” (Pompeo, November 2019)

Contrary to the Secretary’s assertions, international law does contain explicit requirements
regarding the rights of Palestinians as occupied people, and Israel as an Occupying Power. Firstly,
High Contracting parties to the Fourth Geneva Convention cannot conclude special agreements
which would “adversely affect the situation of protected persons, as defined by the present
Convention, nor restrict the rights which it confers upon them”.'®> Additionally, protected persons
cannot be deprived of rights enshrined in the Convention, “by any agreement concluded between
the authorities of the occupied territories and the Occupying Power”.1® Therefore, any resolution
Israel or the United States may suggest which does not conform to these requirements would be
invalid under international law. The United States, as a High Contracting party specifically, has
positive obligations under international law to ensure that any resolution reached is in conformity
with these principles.

Secondly, the Palestinian people continues to have inalienable rights to self-determination. The
right to self-determination has been affirmed and reaffirmed by the international community
myriad times!’ and is correctly seen as “one of the essential principles of contemporary
international law™8, and constitutive of a jus cogens norm giving rise to obligations erga omnes.®
The respect of this principle, and the recognition of this right of the Palestinian people is therefore
binding on all States, including the United States. Further, Article 47 of the Fourth Geneva
Convention explicitly prohibits all forms of annexation “of the whole or part of the occupied

13 S/RES/2334 (2016).

141CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory
Opinion), 9 July 2004, at para 120.

15 Article 7, Fourth Geneva Convention (1949).

16 Article 47, Fourth Geneva Convention (1949).

17 See, inter alia: Common Avticle 1, International Covenant on Civil and Political Rights (adopted 16 December
1966, entry into force 23 March 1976) 999 UNTS 171 and International Covenant on Economic, Social and
Cultural Rights (adopted 16 December 1966, entry into force 23 January 1976) 993 UNTS 3; UN General
Assembly, Declaration on the Rights of Indigenous Peoples (2 October 2007) UN Doc. A/RES/61/295; UN General
Assembly, Declaration on Principles of International Law concerning Friendly Relations and Cooperation Among
States in accordance with the Charter of the United Nations (24 October 1970) UN Doc. A/RES/2625(XXV).
181CJ, Case Concerning East Timor (Portugal v Australia) (Merits) (Judgement), 22 February 1991, at para 29.

19 Ibid.; ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory
Opinion), 9 July 2004, at paras 88, 156.



territory”.?° In instances of annexation, therefore, the United States has a positive obligation to
refrain from recognizing any instances of annexation of occupied territory.2

The context of Secretary Pompeo’s statement is deeply concerning from this standpoint: this shift
in policy comes days after the recent killing of numerous civilians, including children, in Gaza?,
and follows in line with the decision of the United States to move its embassy to occupied
Jerusalem? and to recognize the unlawful extension of Israeli sovereignty over the occupied
Syrian Golan as legitimate?*, as well as Israeli Prime Minister Benjamin Netanyahu and his party’s
announcement of intentions to formally annex settlements in the occupied West Bank® and to
annex and impose Israeli sovereignty upon the Jordan Valley.?® The United States is therefore,
through Secretary Pompeo’s statement and its prior conduct, willfully in breach of its obligations
under international law.

3. Misrepresentation of the Reality on the Ground

“The Israeli legal system affords an opportunity to challenge settlement activity” (Pompeo,
November 2019)

The Israeli High Court of Justice (IHCJ), has deliberately impeded the application of Article 49 of
the Fourth Geneva Convention to the settlements, and has for some 52 years, devolved the question
of settlements as a matter to be considered politically in a peace settlement and therefore outside
the remit of the Court,?” while also arguing that only some of the customary provisions of the
Geneva Conventions apply, with Article 49 not included.?® In Ayub v Minister of Defense, the
IHCJ actually endorsed the presence of illegal settlements obiter, stating that, “as long as a state
of belligerency exists, Jewish settlements in occupied territories serve actual and real security

20 Article 47, Fourth Geneva Convention.

21 See European Parliament, Occupation/annexation of a territory: Respect for international humanitarian law and
human rights and consistent EU policy (2015) at pg. 23, available at:
https://www.europarl.europa.eu/RegData/etudes/STUD/2015/534995/EXPO_STU(2015)534995 EN.pdf.

22 Al-Hag, Al-Hag condemns practice of “targeted killings” in Gaza, calls for immediate investigation into deaths of
Gazan civilians, including children (16 November 2019), available at: http://www.alhag.org/advocacy/16190.html.
2 Al-Hag, Al-Hag Condemns Relocation of US Embassy to Occupied Jerusalem (14 May 2018), available at:
http://www.alhag.org/advocacy/6218.html.

2 Al-Hag, Al-Hag Condemns US Decision to Unlawfully Recognise Israeli Sovereignty over the Occupied Syrian
Golan (25 March 2019), available at: http://www.alhag.org/advocacy/6079.html.

% Al-Hag, Al-Hag Condemns as Illegal Prime Minister Netanyahu’s Stated Plans to Annex West Bank Settlements
and Calls on Third States to Apply Economic Sanctions on Israel (10 September 2019), available at:
http://www.alhag.org/advocacy/15096.html; see also comments of US Ambassador to Israel, Al-Haq, Statement: US
Ambassador, David Friedman on Israel’s “Right” to Annex Parts of the West Bank amounts to Incitement to
Engage in Manifest Violations of International Law (12 June 2019), available at:
http://www.alhag.org/advocacy/6042.html

% Jerusalem Post, ‘Netanyahu approves Jordan Valley annexation bill after U.S. changes policy’ (19 November
2019), available at: https://www.jpost.com/Israel-News/Netanyahu-approves-Jordan-Valley-annexation-bill-after-
US-changes-policy-608333.

27 Yesh Din — Volunteers for Human Rights, et. al. v. Commander of the IDF Forces in the West Bank, et. al., Israeli
High Court of Justice, HCJ 2164/09, Judgment, 26 December 2011; references omitted; available

at http://www.yesh-din.org]

28 H.C. 606/78, Ayub, Et al. v. Minister of Defence, et al. (The Beth El Case);

H.C. 610/78, Matawa, Et al. v. Minister of Defence, et al. (The Bekaot Case) 33(2) Piskei Din 113.
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needs”.?® Israeli courts, particularly the High Court of Justice, have shown themselves willing to
go to concerning lengths to support actions of the State and its military; as noted by David
Kretzmer in his study of the High Court of Justice’s jurisprudence:

“In almost every legal crossroad, in almost every point where the court had to
interpret international law, to establish the boundaries of authority, to declare the
legality of a policy ... [it] dismissed legally well-established petitions in the cost of
breaking basic tenants of legal interpretation and it even sacrificed the consistency
of its own decisions when it had to.”*

At the same time, it is impossible for Palestinian’s to have effective access to justice in the Israeli
courts. The Office of the Prosecutor of the International Criminal Court, has observed that “on the
one hand, the Palestinian authorities are unable to exercise jurisdiction over the alleged Israeli
perpetrators, while on the other hand, the Israeli government has consistently maintained that
settlements-related activities are not unlawful and the High Court of Justice ... has held that the
issue of the Government’s settlement policy was non-justiciable.”!

The reality of the situation in the OPT is that Palestinians enjoy no meaningful recourse of any
kind in Israeli courts. Within the OPT, Palestinians suffer under an apartheid regime and are
subject to an entirely separate legal system to Israeli settlers, who enjoy the full suite of rights
under Israel’s Basic Law, a luxury denied to the former.®? Secretary Pompeo’s assertion that
recourse for the establishment and maintenance of Israeli settlements exists for Palestinians in
Israeli courts, under Israeli law, is a manifest misrepresentation of the legal reality of apartheid
and colonization within which these illegal structures operate.

4. Disregard of International Law

Throughout Secretary Pompeo’s statement, numerous attempts are made to downplay and
trivialize the importance of international law: The Secretary claims “dwelling on legal positions
didn’t advance peace”; “calling the establishment of civilian settlements inconsistent with
international law hasn’t worked. It hasn’t advanced the cause of peace”; and “arguments about
who is right and wrong as a matter of international law will not bring peace”. Secretary Pompeo
further claims that the shift in US policy is “based on the unique facts, history, and circumstances
presented by the establishment of civilian settlements in the West Bank”.

PHROC, ADALAH, and PNGO stress that the Israeli occupation of the OPT, and the subsequent
settlement enterprise imposed on Palestinians, does not pose any unique conundrums which
require a radical reinterpretation of international law. Existing treaties, customary law, peremptory
norms, and bodies such as the Security Council and International Court of Justice are exceedingly

2 |bid.

30 Quoted in Al-Hag, Legitimising the lllegitimate? The Israeli High Court of Justice and the Occupied Palestinian
Territory (2010) pg. 24.

31 Office of the Prosecutor, ICC Prosecutor’s Annual Report on Preliminary Examination Activities (2018) —
Situation in Palestine, at para 277, available at: https://www.un.org/unispal/document/icc-prosecutors-annual-report-
on-preliminary-examination-activities-2018-situation-in-palestine/.

32 See throughout, ESCWA, Israeli Practices towards the Palestinian People and the Question of Apartheid (2017)
UN Doc. EJESCWA/ECRI/2017/1.
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clear: Israeli settlements are fundamentally unlawful under international law, and are not of a sui
generis character exempting them from this designation. The shift in policy announced by
Secretary Pompeo, willfully asserted but with no accompanying analysis of international law, does
not change the character and substance of existing law, and has no bearing on the illegality of
Israel’s settlement enterprise.

Recommendations

In light of these events, our organizations:

Demand the immediate reversal of this policy by the United States, in line with its
obligations under international law;

Urge the United States to immediately rescind its unlawful and unfounded recognition of
Israeli sovereignty over the occupied Syrian Golan and occupied East Jerusalem;

Urge all States with embassies to Israel in Jerusalem to immediately relocate their premises
and personnel;

Call upon all States to condemn any and all measures towards the annexation of the West
Bank, particularly the Jordan Valley;

Urge the Prosecutor of the International Criminal Court to complete her preliminary
investigations and move promptly to open a formal investigation into the situation in
Palestine;

Call upon the international community to immediately impose sanctions on the State of
Israel and illegal Israeli settlements, in line with previous practice regarding the Russian
occupied Crimea, until such a point as Israel complies with its obligations as Occupying
Power;

Call on regional organizations to impose travel bans and asset freezes against persons
involved in violations of the State of Palestine’s territorial integrity.

Urge immediate action by third states, through the United Nations and other mechanisms,
to prevent the annexation of the West Bank, particularly the Jordan Valley, in line with
their legal obligations vis-a-vis the Palestinian right to self-determination and to ensure
respect of Israeli obligations under international law;

Call on third states to take measures against Israel’s annexationist measures in the Jordan
Valley, such as refraining from acquiring any weapons from Israel, cessation of diplomatic,
trade and cultural relations with Israel, and suspension of economic, financial and
technological assistance and cooperation with Israel.

Call on third states to implement domestic legislation to prohibit and criminalize the import
of illegal settlement goods and services into their territory.

Urge the United Nations High Commissioner for Human Rights to immediately release the
Database of businesses operating in illegal Israeli settlements.

END






